
 

 

1 

 

 

 

S 

C  O 

H  S  G 

 
South Cumbria  and          

  North Lancashire District 

Manchester & NW Branch 

Joint meeting 

Next meeting reminder,  

September 2012  Minutes & Notices 
South Cumbria  

Occupational Health 

& Safety Group 

Next Meeting 

Topic: Day Seminar: Preventing Workplace Injuries and Diseases 
Date 18

th
 October 2012, registration 8.45 to 9.30 am, for 930 am start 

Venue: The Netherwood Hotel, Grange-over-Sands, Cumbria LA11 6ET 
Booking essential:    £75 delegate fee, contact geoffreyprice@orangehome.co.uk 
Seminar details:  
 

November meeting 
Topic: Dos and Don’ts: the process of major incident investigation (including transport 

related case studies) 
Speakers:    James Backhouse and Andrew Woolfall, Directors, Backhouse Jones Solicitors 

Clitheroe (specialist in transport law) 
Date: 15

th
 Novemeber  2012, 1330 hrs 

Venue: The Netherwood Hote,l Grange-over-Sands, Cumbria LA11 6ET 

September Meeting Minutes 

Topic: The Role of the Expert H & S Witness 
Speaker: Tim Hill, Partner/Solicitor/Advocate, Eversheds LLP, Newcastle  
Date: 1330, 20 September 2012 
Venue:  The Netherwood Hotel, Grange-over-Sands, Cumbria LA11 6ET 
 

The names of those attending our meetings are recorded, if you need proof of attendance please 
contact Geoff Price Joint Minutes Secretary (contact details in the programme) 

Before the meeting began our chairman, Martin Fishwick members led a minute’s silence in 
honour of the two Greater Manchester WPCs who were recently murdered whilst performing their 
normal work duties. 

Martin Fishwick then introduced today’s speaker Tim Hill, Partner, Solicitor and Advocate based at 
Evershed’s Newcastle offices, and thanked him for standing in at short notice due to the 
unavailability of Lisa Wilson. 

Tim began by explaining that there are three types of witnesses who might be called during H & S 
prosecutions: 

• Witnesses of Fact 
• Expert Witnesses 
• Court Appointed Witnesses 

He then outlined the role of ‘witnesses of fact’. He said that for health and safety purposes, a 
witness statement of the facts is normally given to an HSE Inspector and is an individual’s account 
of what they saw. It is very different from a suspect’s statement and is not made under caution.  

In normal circumstances an HSE Inspector will seek and obtain information by interviewing and 
taking voluntary individual witness statements without the witness having an independent observer 
present. In the vast majority of cases people are happy to co-operate. The contents of a voluntary 
written statement will be admissible, without the witness attending court to give oral evidence, as 
long as it was taken in compliance with section 9 of the Criminal Justice Act 1967. 

However, after the initial HSE investigation if a factual witness has declined to provide a full 
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voluntary witness statement HSE may subsequently ask them to provide a compulsory witness 
statement under section 20 (2) (j) Health & Safety at Work Act, 1974 (HASAWA, 1974) where the 
witness has to sign a ‘declaration of truth’. These powers are usually only exercised when an HSE 
Inspector considers that important information has been withheld and the witness is required by 
law to provide that information, whereas, voluntary statements given to HSE Inspectors are 
covered by Section 9 of the Criminal Justice Act, 1967 and should follow the Codes set out in the 
Police & Criminal Evidence Act, 1984 (PACE, 1984). 

If the HSE is considering prosecution and a factual witness becomes a suspect they may be asked 
to provide a statement ‘under caution’. Under these circumstances the suspect should be told that 
they are not under arrest and that they have the right to ask for legal advice before making their 
statement. Statements taken ‘under caution’ can be used as evidence against a person in court, 
but, if they have already made a voluntary statement this will not admissible in court as evidence 
against them because it was not made under ‘caution’. 

HSE Inspectors rarely use the powers conferred under Section 20 during their initial investigation 
because they cannot be used as written evidence in most court proceedings; the witness will be 
required to give oral evidence.  

HSE Inspectors may request written witness information under PACE, 1984 after they have 
assessed their initial information. 

HSE also has the following powers under section 20, HASAWA, 1974 (Source HSE website): 

• Enter any premises which Inspectors think is necessary to enter for the purposes of 
enforcing HASAWA, 1974. They may only enter at a reasonable time unless they think 
there is a situation which may be dangerous. If they have reasonable cause to expect 
serious obstruction they may take a police officer. 

• Order areas to be left undisturbed, take measurements, photographs, and recordings, take 
samples and take possession of, and carry out tests on articles and substances that 
appear to have caused (or likely to cause) danger. 

• Require the production of, inspect and take copies of relevant documents 
• Require anyone they think might give them relevant information to answer questions, and 

sign a declaration of truth of the answers. 
• Require facilities and assistance to be provided 
• Seize and make harmless (by destruction if necessary) any article or substance which they 

have reasonable cause to believe is a cause of imminent danger or serious personal injury.  

Tim went on to explain that at the time of immediate accident investigation interviews witnesses 
are likely to be suffering from stress and anxiety. Under these circumstances the witness 
statement given may be incorrect, but, once it is written down it is difficult for it to be changed 
because it will have been signed and dated as correct. Therefore it is important that as part of their 
training Safety Advisers and Managers are warned that they may be required to make voluntary 
statements to HSE Inspectors and/or the police if there is an accident at their workplace and that 
even under these difficult circumstances it is important for them:  

• To think about what they say. 
• Not to be ‘led’ into agreeing with a statement that is inaccurate. 
• To stick to known facts rather than speculation (don’t be afraid to say ‘I don’t know’).  
• If necessary request for the interview to stop so that you can take a break eg for a drink. 

Expert Witnesses 

Tim explained that expert witnesses: 

• Need to be independent and impartial,  

• Qualified in their specialty and  

• Have a duty to the court.  

Expert witnesses may be appointed by the court, or used by the defence, or by the prosecution. 
When and how they are appointed usually depends on whether or not the legal advisers think an 
‘expert’ witness will provide useful information to support their client’s case, or, to clarify points of 
uncertainty, or, to explain technical aspects. 

The Court of Appeal held (in a civil case), that the fact that an expert may be the employee of one 
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of the parties to litigation does not debar him/her from giving expert evidence. The same principle 
applies to inspectors acting as experts in HSE prosecutions. However the roles of investigator and 
expert witness may be mutually exclusive, and a specialist inspector may not be asked to act as 
expert if he/she is directly involved in the investigation. The decision as to whether an independent 
court expert is required, and who it should be, rests with the Judge. 

Whilst a Specialist HSE Inspector may advise the investigator on the gathering of evidence such 
as questions to be put to witnesses or to a suspect, if a specialist has been appointed to act as a 
potential expert he/she should remain independent of the investigation and should be seen to do 
so. He/she should generally not make statements as part of the investigation or attend an 
interview of a suspect under caution. 

Appointing an Expert Witness 

Tim explained that there are several reasons why an Expert Witness might be appointed including: 

• To identify what happened (ie someone who understands the systems of work and related 
processes). 

• To clarify technical information. 

• To explain the management systems in place at the time of incident. 

An Expert Witness may be appointed by the defence, the prosecution or the Court. Usually they 
are appointed on the recommendation of the legal team and required to produce a written report 
as well as to give oral evidence if the case goes to court. 

Some expert witnesses excel at producing clear written reports, others excel when giving oral 
evidence to the court. Therefore it is important that the person appointing the witness considers 
this when making the appointment. In some instances the case may not to go to court and the 
expert witness report may be an important factor in that decision; in other cases it may be 
important to have an expert witness with good oral skills. 

Duties of an Expert Witness 

An expert’s opinion must be objective and unbiased. It is the duty of an expert witness to act in the 
cause of justice. An expert’s duty to the court overrides any obligation to the party instructing 
him/her and he/she should maintain professional objectivity and impartiality at all times whilst 
complying with the rules of evidence. Expert witnesses should: 

• Provide independent expert evidence based on their technical knowledge and experience. 
• Provide independent assistance to the court about matters within their expertise.  
• Should never assume the role of an advocate. 
• Should be able to state the facts or assumptions on which opinions are based. 
• Should make it clear when a particular question falls outside his/her expertise 
• Should be competent (qualified), through study, training and/or experience in a field relative 

to the case. 
• State that their opinion is a provisional one if they consider that insufficient data is available 

to make a definite conclusion. 
• Should communicate with the Judge immediately if, after an exchange of reports, he/she 

changes his/her conclusions. 

Legal Privilege 

Tim then went on to explain that legal privilege is important because it ensures that appropriate 
confidentiality is maintained during an investigation. There are two types of legal privilege: 

� Advice privilege 

� Litigation privilege 

Legal advice privilege: includes all confidential communications between a lawyer and a client that 
are made for the purpose of giving and obtaining legal advice. This can included statements, 
reports, and other information. Legal advice privilege does not cover communications sent to or 
from a third party. 
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Litigation privilege: covers documents created for civil litigation or criminal proceedings but not 
investigative enquiries. Litigation privilege attaches to communications between solicitors and 
expert witnesses but not to the expert’s opinion on the case, or, to the documents or the objects 
on which the expert’s opinion is based. 

If a company has prepared an incident report, then litigation privilege may be claimed if the 
dominant purpose of creating the document was to obtain legal advice in relation to legal 
proceedings. 

The privilege belongs to the client and not to the lawyer. A client may choose to waive privilege in 
order to use a document in evidence. 

Duty to the Court 

When an expert witness is instructed, it is important that they understand what is required. The 
expert must fully understand that there is an over-riding duty to the court and should not feel 
prevented from providing information that might prove detrimental to the case of the team that 
appointed him. They have an obligation to assist with the statutory requirements relating to 
disclosure.  

Those instructing the expert will need to think carefully about any information supplied. An expert 
enjoys particular privileges arising from qualifications achieved and expertise. Those privileges, in 
particular the ability to put opinion evidence before the jury, can be undermined if it appears that 
the opinion has been improperly influenced prior to the case coming to court.  

Any material provided to the expert should be listed in the original and any subsequent 
instructions. The expert should not be given any information which is likely to contain opinion 
evidence from people other than witnesses of fact or other experts.  

The defence is entitled to see all material provided to a prosecution expert witness and vice versa, 
therefore it is advisable not to give sensitive or privileged material to expert witnesses. 

Failure of an expert witness to comply with their duties to the court can lead to: 

• Halting of the case. 

• Overturning of a conviction. 

• Criticism of the expert by the judge. 

• Referral of the expert to disciplinary committee of a professional body. 

(Further HSE information: http://www.hse.gov.uk/enforce/enforcementguidesc/expert/expert.htm) 

What about the site H & S Adviser or Manager? 

Tim explained that there are occasions when a workplace Safety Adviser or Safety Manager may 
be called as an expert witness by the prosecution, or the court. This can lead to conflicts of 
interest. But, the overriding duty of that witness is to the court. They should be clear about the 
facts and only offer conclusions about things within their competence (qualifications and 
experience). This can be a difficult and stressful when faced with court procedures for the first 
time. 

Tim fielded questions from members during this part of his presentation. He then moved on 
mention a few new developments in Health & Safety law: 

RIDDOR: Changes to Reporting 

• Only fatal and major injuries to be reported by telephone. 
• Online forms for all other reports. 
• Over 3 day rule becomes over 7 day incapacitation for reporting. 
• Report to be made within 15 days. 
• Records must still be kept of over 3 day accidents. 

FEES FOR INTERVENTION: HSE Cost recovery 

• In place from October 2012. 
• Not applicable (yet) for LA enforced sector. 
• £124 per hour average rate. 
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• Cost to be incurred for a ‘material breach’ or ‘contravention’ that results in a ‘formal action’. 
ASBESTOS 

� Control of Asbestos Regulations 2012 

• Addresses an anomaly over the compliance with the EC Directive. 

• Makes some non-licensable work notifiable. 

• Now two types of survey: Management and Refurbishment/demolition 

� All other duties unchanged. 

The formal part of the meeting then concluded.  Martin Fishwick thanked Tim for his useful and 
worthwhile presentation before giving him a memento of the occasion as a token of members’ 
appreciation. After notices members proceeded to networking over tea and stickies.  

There then followed a committee meeting which concluded at 1700 hrs. 

NOTICES & NEWS HIGHLIGHTS FOR MEMBERS 

Future meetings (at The Netherwood Hotel, Grange-over-Sands LA11 7DB unless stated otherwise): 

Oct 18 Day seminar: Preventing workplace injuries and disease, HSE and industry speakers 

  Delegate fee: £75 (includes delegate pack, lunch and refreshments) 

  Booking required telephone: 07760 164 864 

  Programme and booking form: 
http://www.iosh.co.uk/branches/manchester_and_north_west/s_cumbria_and_n_lancs_distr
ict/2012_day_seminar_18_october.aspx  

Nov 15* Dos and don’ts: the process of major incident investigation (including transport case 
studies) 

  James Backhouse & Andrew Woolfall, Directors,  
  Backhouse Jones Solicitors (specialists in transport law). 

Dec 13 Gas safety 
  Terry Broughton, Manageing Director, Gas Safe Consultants Ltd  

* Followed by Committee meeting 

HSE information on enforcement and expert witnesses: 

HSE Section 20 statement form: 
http://www.hse.gov.uk/enforce/enforcementguidesc/report/docs/lps10.pdf  

HSE enforcement guide: http://www.hse.gov.uk/enforce/enforcementguide/intro.htm  

HSE information about witness statements: 
http://www.hse.gov.uk/enforce/enforcementguide/investigation/witness-witness.htm   

Current HSE consultations 

CD244 – Consultation on proposed regulations to implement Council Directive 2010/32/EU on 

preventing sharps injuries in the hospital and healthcare sector 

This consultation seeks views on the Health & Safety Executive’s (HSE) proposals to introduce 

new regulations to protect healthcare workers against the risk of injury from sharp medical 

instruments.  

The regulations are provisionally titled The Health & Safety (Sharp Instruments in Healthcare) 

Regulations 2013.  

This consultation began on 8th August 2012 and ends on 8th November 2012. 

CD243 - Proposals to simplify and clarify RIDDOR reporting requirements  

This consultation seeks views on proposals to revise Britain’s occupational accident and disease 

reporting requirements, made under the Reporting of Injuries, Disease and Dangerous 
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Occurrences Regulations 1995 (as amended) (RIDDOR ’95). Changes are proposed to provide 

clarity for businesses on how to comply with requirements.  

Consultation began on 2 August 2012 and ends on 28 October 2012. 

CD242 - Public consultation on proposals to exempt some self-employed people from health and 

safety legislation  

This consultation sets out the proposals the Health and Safety Executive (HSE) has identified to 

give effect to the recommendation in Professor Löfstedt’s report "Reclaiming health and safety for 

all: An independent review of health and safety legislation", to exempt from health and safety law 

those self-employed whose work activities pose no potential risk of harm to others.  

Consultation began on 2 August 2012 and ends on 28 October 2012. 

CD241 - Proposals to review HSE’s Approved Codes of Practice (ACOPs) 

This consultation seeks views on HSE’s proposals for the revision, consolidation or withdrawal of 

15 ACOPs to be delivered by end-2013 and on proposals for minor revisions, or no changes, to a 

further 15 ACOPs for delivery by 2014.  

These include a proposal to withdraw the ACOP for the Management of Health and Safety at 

Work Regulations 1999 and replace it with a suite of more specific, updated guidance by 2013. It 

also seeks views on a proposal to limit the length of all ACOP documents.  

Consultation began on 25 June 2012 and ends on 14 September 2012. 

Joint South Cumbria Programme Cards for 2012 

Are available for collection at our monthly meetings, or, if you would like to receive an electronic 
version please ask Val Kennedy to e-mail one to you. Please take several and pass them on to other 
organisations who might be interested in our meetings. 

SCOHSG Membership certificates: 

If your organisation has renewed its membership and you have not collected your certificate please 
collect it from Val Kennedy at the next Netherwood meeting or e-mail her if you would like your 
organisation’s certificate to be posted to you. 

SCOHSG Membership (for companies and organisations); membership renewal for 
2012/13 due from 1

st
 April 2012:  

SCOHSG membership entitles companies and organisations to send representatives to the joint 
meetings with South Cumbria IOSH District for H & S training and to meet H & S professionals for 
informal discussion.  

If your company would like to join SCOHSG please send your membership subscription to                 
Geoff Price, Membership Secretary. Membership is open to organisations (not individuals); further 
information www.communigate.co.uk/lakes/SCOHSG 

South Cumbria & North Lancashire IOSH District 

The IOSH web team have completed the move of the IOSH website to their new providers but there 
are still some technical problems 

Members can access current IOSH web pages but some web champions, including ours, have not 
been able to access their IOSH web pages to update them for several weeks. Hopefully this will be 
rectified soon. 

Updated: 5 October 2012 


